SUPPLIER AGREEMENT AND WEB SITE TERMS AND CONDITIONS FOR THE SUPPLY OF SUB-CONTRACTOR SERVICES TO ORDERWORK
INTRODUCTION
 

(A)       OrderWork provides services and support to a range of customers through a network of service providers.

(B)       The Supplier provides services and the parties have agreed that Supplier's personnel will be a part of OrderWork's network of service providers.

(C)       The Supplier has agreed to provide services, on a sub-contracted basis, to OrderWork or its customers on the terms set out in this agreement, which apply in respect of any such services provided by the Supplier.

 

AGREED TERMS
1.               Definitions and interpretation

1.1            Definitions
In this agreement, where the context so admits, the following words and expressions shall have the following meanings:

"Business Day" means each day which is not a Saturday, Sunday or public holiday in the country in which OrderWork is located;

"Confidential Information" means all information (whether written, oral or in some other form) disclosed to or obtained by one party (whether directly or indirectly) from the other, including all information relating to that other's or its Customer’s business, operations, systems, processes, products, trade secrets, know how, contracts, finances, plans, strategies or current, former or prospective clients, customers, partners or suppliers (together with copies made of any of the foregoing) and which information is marked as being confidential or might reasonably be assumed to be confidential, but excluding information which:

(a)             is available to the public other than because of any breach of this agreement;

(b)             is, when it is supplied, already known to whoever it is disclosed to in circumstances in which they are not prevented from disclosing it to others;

(c)             is independently obtained by whoever it is disclosed to in circumstances in which they are not prevented from disclosing it to others; or

(d)             is trivial or obvious;

“Contract” means a contract entered into by OrderWork with one of its customers or clients for the provision of services by it, acting as prime contractor, to such customer or client; 

“Customer” means: 

(a)             a customer or client with whom OrderWork enters into a Contract; and

(b)             where relevant, any End User of that Customer;

"Customer Materials" means all intellectual property, works, products, documentation, information, data and other material of any kind provided or made available by or on behalf of the relevant Customer in connection with the Services and/or a Work Order;

“Deliverables” means the materials or products to be provided by the Supplier, as further described and set out in the relevant Work Order;

“Developed Materials” means all intellectual property, works, products, documentation, information, data and other material of any kind conceived or created by the Supplier in the course of, or in relation to, or otherwise resulting from, the provision of the Services;

"End User" means a customer or client of a Customer;

“Good Industry Practice” means in relation to any activity, the exercise of that degree of professionalism, skill, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced person engaged in the same type of activity under the same or similar circumstances;

"Intellectual Property Rights" means all copyright; patent rights; trade or service marks; design rights; rights in or relating to databases; rights in or relating to confidential information; and any other intellectual property rights (registered or unregistered) throughout the world, including all rights of reversion and rights to any applications and pending registrations and the right to sue for and recover damages for past infringements; 

“Key Individual” means any Supplier Personnel member who is identified as playing a particularly important role in the delivery of the Services and who is identified as such in the relevant Work Order;

"Know-how" has the meaning set out in clause 10.5;

"Losses" means all losses, liabilities, demands, claims, judgments, awards, damages, amounts payable in settlement, costs and expenses (including all legal and other professional fees, expenses and disbursements);

"OrderWork Materials" means all intellectual property, works, products, documentation, information, data and other material of any kind provided or made available by or on behalf of OrderWork or any of its Group Members in connection with the Deliverables and/or Services and/or this agreement;

"OrderWork Portal" means the domain and subdomains at http://www.orderwork.co.uk and https://my.orderwork.co.uk, where Supplier may access and accept Work Orders;

"Services" means the services to be provided by the Supplier (including any Deliverables), as described and set out in the relevant Work Order;

"Specifications" means the specifications for each of the Deliverables and Services as set out in the relevant Work Order;

"Supplier" means the entity identified on a Work Order which provides Services (through the Supplier Personnel) in respect of that Work Order;

"Supplier Materials" means all intellectual property, works, products, documentation, information, data and other material of any kind provided or made available by or on behalf of the Supplier in connection with the Services and/or a Work Order and which existed prior to the effective date of the relevant Work Order and which, in any event, do not constitute Deliverables or Developed Materials;

"Supplier Personnel" means the Supplier's employees, workers, agents and authorised sub-contractors (if any) providing Services pursuant to a Work Order;

“Work Order” has the meaning set out in clause 2.1; 

1.2            Interpretation
In this agreement (including the introduction and schedules) unless the context otherwise requires:

(a)             reference to a person includes a legal person (such as a limited company) as well as a natural person;

(b)             reference to this agreement includes the schedules and appendices and other documents attached to it or incorporated by reference into it (all as amended, added to or replaced from time to time);

(c)             references to clauses or schedules shall be to those in or to this agreement and references to paragraphs shall be to paragraphs of the schedules or appendices (as the case may be); 

(d)             clause headings are for convenience only and shall not affect the construction of this agreement; 

(e)             reference to "including" or any similar terms in this agreement shall be treated as being by way of example and shall not limit the general applicability of any preceding words; and

(f)               reference to any legislation shall be to that legislation as amended, extended or re-enacted from time to time and to any subordinate provision made under that legislation.

2.               Overview of agreement and Work Orders
2.1            OrderWork may request the Supplier to provide Services by making available to the Supplier, on the OrderWork Portal or in some other manner, a work order, setting out the details of the Services required (each a "Work Order").

2.2            Supplier may accept the Work Order by indicating such acceptance on the OrderWork Portal.  OrderWork shall then confirm the Supplier's acceptance by email alert, and the Work Order will then appear in Supplier’s 'active' tab on the OrderWork Portal.  No Work Order shall be binding on either party unless and until it is accepted by the Supplier and confirmed by OrderWork in accordance with this clause 2.2.

2.3            Once accepted by the Supplier and confirmed by OrderWork in accordance with clause 2.2, each Work Order shall constitute a separate contract for the provision of the Services set out in such Work Order, subject to its terms and the terms of this agreement.

2.4            Neither party shall be obliged to enter into any Work Order but both parties shall use commercially reasonable efforts, acting in good faith, to negotiate and agree each Work Order, whenever a requirement for such Work Order is identified by OrderWork. 

2.5            The Supplier warrants and represents that: 

(a)             the Supplier has read and understood the terms of this agreement, and agrees to be bound by them; and

(b)             each member of the Supplier Personnel who accepts a Work Order is authorised by the Supplier to accept such Work Order and to bind the Supplier to the terms of this agreement and the Work Order. 

2.6            In the event of any conflict or inconsistency between the terms of this agreement and the terms of a Work Order, the terms of the Work Order will prevail.

2.7            The provision of Services by the Supplier pursuant to any Work Order is on a non-exclusive basis and the Supplier acknowledges that OrderWork may appoint any other person to provide services the same as or similar to the Services (or any part of them).

2.8            Supplier acknowledges that OrderWork is under no obligation to enter into Work Orders for any minimum volume or monetary value of Services.

3.               Provision of Services
3.1            In all cases, the precise nature and scope of the Services to be provided by Supplier will be set out in the relevant Work Order.  The Supplier shall, at no additional cost to OrderWork, be responsible for providing all services, functions and responsibilities which are necessary for and incidental to the proper performance by the Supplier of the Services.

3.2            The Supplier will provide the Services in accordance with the relevant Work Order and the lawful directions of OrderWork and the relevant Customer.

3.3            In all cases, the Supplier shall perform the Services so as to co-ordinate, and not interfere, with the operations of OrderWork, the relevant Customer and any other sub-contractor(s) to OrderWork (if any). The Supplier shall fully co-operate, liaise and work in good faith alongside any third party designated by OrderWork or the Customer.

3.4            The Supplier will ensure that OrderWork is informed promptly of anything of which the Supplier becomes aware that may have an adverse impact on the ability of the Supplier to fulfil its obligations under this agreement.

3.5            The Supplier shall ensure that all Supplier Personnel accessing the OrderWork Portal comply fully with the Access Terms and Conditions set out on the OrderWork Portal, which are incorporated into this agreement by reference.

4.               Relationship between Supplier and Customer
4.1            The parties acknowledge and agree that OrderWork is contractually responsible to the relevant Customer for the provision of the relevant services required under each Work Order and that, subject to clause 4.2, the Supplier only provides the required Services to OrderWork in support of OrderWork’s own service-provision obligation to such Customer. The contractual relationship with each Customer remains solely with OrderWork and OrderWork's obligations under any Contract are not assigned to the Supplier.

4.2            Although the Supplier’s contractual obligation to provide the Services is owed to OrderWork and not to any Customer, OrderWork may, nevertheless, at its discretion, direct the Supplier to provide any Services either to OrderWork, in support of OrderWork’s own service-provision to the relevant Customer, or directly to the relevant Customer.

4.3            OrderWork or the Customer may require the Supplier Personnel to hold themselves out as representatives of the Customer or OrderWork when providing Services to the Customer or End Users ("White-label Services").  When providing White-label Services, the Supplier will ensure that Supplier Personnel hold themselves out as representatives of the Customer or OrderWork (as applicable) and do not refer to or display the Supplier's name, pbrand or business in the course of providing the White-label Services. 

4.4            The Supplier shall notify OrderWork as soon as possible of any complaint raised by a Customer or any dispute between the Supplier and a Customer in relation to a Work Order (a "Customer Dispute").  For the avoidance of doubt, failure by the Supplier to notify OrderWork of a Customer Dispute in accordance with this clause 4.4 shall be a breach of this agreement.

4.5            In the event of a Customer Dispute, OrderWork may, at its sole discretion:

(a)             endeavour to resolve the Customer Dispute through discussions in good faith with the Supplier and the relevant Customer; or

(b)             refer the Customer Dispute to the Dispute Resolution Procedure under this agreement.

4.6            The parties acknowledge and agreement that OrderWork shall have no liability whatsoever in respect of the acts or omissions of any Customer.

4.7            Where a Customer or an End User requests the Supplier to perform any services not included in the relevant Work Order, or where the Supplier otherwise considers that a change to the scope or requirements of a Work Order is required, Supplier must notify OrderWork as soon as possible.  For the avoidance of doubt, no changes to the scope, content or requirements of a Work Order may be made without the prior agreement of OrderWork.  OrderWork shall not be liable to pay Supplier for any work performed where such work is not required under a Work Order, unless OrderWork has agreed to the change of scope in accordance with this clause 4.7.

5.               Non-solicitation
5.1            The Supplier, shall not, and shall ensure that the Supplier Personnel do not, during the term of a Work Order and for a period of 6 months following the termination of such Work Order: 

(a)             solicit or attempt to solicit any business from any Customer or any End User which relates to such Work Order or is in any way similar to the Services undertaken pursuant to such Work Order; or 

(b)             act in any manner prejudicial to OrderWork’s relationship with the relevant Customer or End User, or to OrderWork's Contract with such Customer, 

provided that this clause 5.1 shall not apply: 

(c)             to any bona fide bid for provision of services in response to the Customer's invitation to tender for same (provided always that such invitation has not been induced or suggested by the Supplier);

(d)             where the Supplier has provided services to the Customer or End User in the period of 6 months prior to the relevant Work Order.

The parties acknowledge that breach of this clause 5.1 will constitute a material breach of this agreement.

5.2            In the context of any actual or threatened breach by the Supplier of clause 5.1, it is expressly acknowledged by the parties that damages would not be an adequate remedy, and accordingly OrderWork shall be entitled to seek an injunction, interim order or similar equitable relief, to restrain, prevent or avoid such breach.

6.               Acceptance of Services
6.1            Subject to any specific acceptance criteria and/or acceptance testing procedure set out in the relevant Work Order, OrderWork shall not be deemed to have accepted the relevant Deliverables or Services until it has had a reasonable time to inspect the Deliverables and/or check the Services have been properly provided in accordance with the terms of this agreement and the requirements of the relevant Work Order. 

6.2            Any delivery note, worksheet or similar document furnished by the Supplier following provision of any Services which is signed or stamped by or on behalf of OrderWork or any Customer is simply an acknowledgment that such Services have been supplied or provided and will not constitute an acceptance by OrderWork or the Customer that the relevant Services comply with this agreement.  

6.3            The acceptance of any Services shall be without prejudice to any rights or remedies of OrderWork arising after acceptance in respect of any breach by the Supplier of the representations and warranties set out in clause 9.1 and/or the relevant Work Order.

6.4            OrderWork will be under no liability to pay for any Services rejected by OrderWork or the Customer.

7.               Personnel
7.1            Both parties shall comply with their respective obligations in relation to Supplier Personnel as set out in Schedule 2.

7.2            Supplier shall ensure that Supplier Personnel arrive on time to any appointment to provide Services and complete any Services within the timeframe specified in the relevant Work Order.  Supplier shall ensure that Supplier Personnel notify the OrderWork service desk (and, if specified in the Work Order, the Customer) if they will be more than fifteen minutes late to any appointment to provide Services.

7.3            If Supplier fails to comply with clause 7.2 (including where the Supplier Personnel fail to attend any appointment to provide Services), OrderWork may (without prejudice to any other right or remedy it has under this agreement or otherwise): 

(a)             reassign the relevant Services and/or Work Order; and/or

(b)             reduce or withhold payment for the relevant Services.

7.4            Supplier shall ensure that Supplier Personnel:

(a)             register Work Orders as complete within 3 Business Days of completion (unless otherwise directed by OrderWork or the Customer);

(b)             where relevant, include a valid identification number for any parts used in relation to a Work Order when closing such Work Order;

(c)             do not remove any equipment from the premises of the relevant Customer or End User unless specifically instructed to do so by OrderWork or the Customer.

8.               Charges, invoicing and payment
8.1            The charges for the Services shall be agreed between OrderWork and the Supplier and OrderWork shall pay such charges in accordance with the payment provisions set out below, along with any payment terms set out in the relevant Work Order.

8.2            Supplier agrees, in respect of each Work Order, to enter into a self-billing relationship with OrderWork where OrderWork will generate invoices on behalf of the Supplier.  Supplier will not issue sales or VAT invoices to OrderWork or any Customer. 

8.3            The price specified in a Work Order shall be the total price in respect of the particular Work Order, inclusive of all labour, parts and tax.  For the avoidance of doubt, OrderWork shall not be obliged to pay any charges in excess of those set out in the Work Order.

8.4            Supplier acknowledges and agrees that it is fully responsible for any VAT and all other taxes and duties payable in respect of any payments for the Services and that it will remit all relevant and applicable taxes to the appropriate tax authorities when due. The Supplier shall indemnify and keep indemnified OrderWork and the Customer against any liability in respect of the Supplier's failure to account for or to pay any tax relating to payments made to the Supplier under this agreement.

8.5            Supplier shall notify OrderWork immediately if it ceases to be VAT registered, transfer its business as a going concern or becomes registered under another VAT number.

8.6            OrderWork shall be entitled to charge a fee for processing a Work Order. Such fee, and the terms applicable to such fee (if any) shall be set out in the relevant Work Order.

8.7            The Supplier may request payment for a Work Order once the Work Order is completed and has been marked as ‘Closed’ by the Supplier on the OrderWork Portal.  Provided the Services have been completed on time and to the reasonable satisfaction of OrderWork and the relevant Customer, OrderWork will make available to the Supplier the payment in respect of the Services following payment to OrderWork by the Customer in respect of such Services and deduction of OrderWork's fee.  Each Work Order may specify the payment terms for the relevant Customer.

9.               Warranties
9.1            The Supplier represents and warrants that:

(a)             it has:

(i)               the right to enter into this agreement and each Work Order;

(ii)              no agreement or understanding with any third party that interferes with or will interfere with its performance of its obligations under this agreement or any Work Order; and

(iii)            taken all action required to make this agreement and each Work Order a legal, valid and binding obligation of the Supplier, enforceable against it in accordance with its terms;

(b)             all information provided by the Supplier or Supplier Personnel (including any information uploaded or included on the OrderWork Portal) is true and accurate in all material respects;

(c)             the Services shall, when provided, comply in all respects with the relevant Specifications and the Deliverables shall, for the duration of the applicable warranty period set out in the relevant Work Order, remain in good operating condition in accordance with the relevant Specifications;

(d)             in relation to any Deliverables:

(i)               except in relation to software, each Deliverable will be free from any material defect of which the Supplier should reasonably have been aware at the time the relevant Deliverable was supplied to OrderWork or the Customer, given the purpose for which it was supplied; and

(ii)              in relation to software, each item of software will for a period of 12 months from delivery, be free from any defect which has a materially adverse effect on its use or operation for the purpose for which it was supplied (as evident from the relevant Work Order);

(e)             it has the right to provide the Deliverables and Services as contemplated by this agreement and the relevant Work Order and that the Deliverables and Services, their receipt by OrderWork and/or the relevant Customer, and their provision by the Supplier, do not and will not infringe the Intellectual Property Rights of any third party; 

(f)               the Services shall be performed with all due care, skill and diligence, in accordance with Good Industry Practice;

(g)             it shall utilise such adequate number of suitably qualified, skilled, trained, experienced and competent staff as may be reasonably necessary to provide the Services and who shall be appropriately supervised by the Supplier; and 

(h)             in the provision of the Services and the performance of its obligations under this agreement, it shall comply with all laws, regulatory requirements, mandatory standards and codes of practice of any competent authority for the time being in force that are applicable to the Supplier. 

9.2            In the event of any breach of any of the representations and warranties set out in clause 9.1, in addition to any other remedies available to OrderWork under this agreement or otherwise, the Supplier agrees promptly to take (at no additional cost or expense to OrderWork or a Customer) whatever action is necessary to remedy such breach.

9.3            It is a condition of this agreement and any Work Order that the Supplier is entitled to supply any Deliverables that are supplied to OrderWork or the Customer under a Work Order and to allow the Customer to use them in accordance with the terms of the relevant Work Order.

10.            Intellectual Property Rights
10.1         Subject to clause 10.2 and unless otherwise expressly agreed in the relevant Work Order, all Intellectual Property Rights and all other rights in the Developed Materials shall be owned by OrderWork or (if OrderWork so directs) the relevant Customer, and the Supplier assigns to OrderWork or such Customer (as the case may be), or shall procure the assignment to OrderWork or such Customer (as the case may be) of, all such rights (whether presently existing or to be created in the future) and if moral rights exist, the Supplier waives, or shall procure the waiver of, such moral rights.

10.2         All Intellectual Property Rights in the Supplier Materials shall, at all times, be and remain the exclusive property of the Supplier or its third party licensors. The Supplier grants OrderWork and the relevant Customer a perpetual, irrevocable, non-exclusive, fully paid-up, royalty-free, worldwide licence to use, operate, copy, maintain, modify, enhance and create derivative works from any of the Supplier Materials or Developed Materials which are incorporated or embedded into any Deliverables, to the extent necessary to enable OrderWork and the relevant Customer fully to use, enjoy and commercially exploit the Deliverables and/or Services. The foregoing licence shall include the right for OrderWork and the Customer to grant sub-licences to third parties.

10.3         All Intellectual Property Rights in OrderWork Materials and Customer Materials shall at all times be and remain the exclusive property of OrderWork and the relevant Customer respectively or their respective third party licensors. OrderWork grants, or shall procure the grant of, a limited, non-exclusive, non-transferable, royalty-free licence to the Supplier, for the term of the relevant Work Order, to use OrderWork Materials, Customer Materials and, subject to clause 10.1, the Developed Materials only for the purpose of the Supplier carrying out its obligations in accordance with this agreement.  The Supplier acknowledges that any rights granted by OrderWork or the relevant Customer to use OrderWork Materials, Customer Materials and Developed Materials will terminate immediately upon the termination of the relevant Work Order for any reason, whereupon they must be promptly returned to OrderWork or such Customer (as the case may be). 

10.4         The Supplier will do or procure to be done all further acts or things and execute or procure the execution of all documents as OrderWork may from time to time require in order to give effect to OrderWork's rights pursuant to this clause 10.

10.5         Each party may use or re-use any skills, knowledge, experience, technical information, inventions, ideas or techniques of whatever nature utilised or gained by such party in the course of performing its obligations under this agreement ("Acquired Knowledge"), for its own benefit or the benefit of third parties, provided that such Acquired Knowledge does not involve:

(a)             the infringement of any part of the Intellectual Property Rights belonging to the other party (or the other party's third party licensors); or

(b)             the use or disclosure of Confidential Information of the other party where such use or disclosure would be in breach of clause 14.

11.            Indemnity
11.1         The Supplier shall indemnify, defend and hold harmless OrderWork against all Losses that OrderWork incurs, suffers or for which it becomes liable arising as a result of or in connection with:

(a)             death or personal injury caused by the negligence or wilful misconduct of the Supplier or any Supplier Personnel;

(b)             any claim made by any third party arising out of or in connection with the provision of the Services, to the extent that such claim arises as a result of the breach of this agreement by, or the negligence or wilful misconduct of, the Supplier or any Supplier Personnel;

(c)             any breach of the Supplier's obligations under clauses 10 or 14;

(d)             any infringement by the Supplier or Supplier Personnel of OrderWork's or any Customer’s Intellectual Property Rights; and/or

(e)             any claim that the receipt, possession or use, in accordance with this agreement, of any of the Deliverables, Developed Materials, Supplier Materials and/or Services by OrderWork or any Customer infringes the Intellectual Property Rights or other proprietary rights of any third party.

12.            Exclusions and limitations 

12.1         Neither party's liability:

(a)             for death or personal injury caused by its negligence;

(b)             for fraudulent misrepresentation or for any other fraudulent act or omission; 

(c)             for breach of any obligations implied by section 12 of the Sale of Goods Act 1979 or section 2 of the Supply of Goods and Services Act 1982; 

(d)             under Part I of the Consumer Protection Act 1987; 

(e)             under any express indemnity contained in this agreement; 

(f)               to pay sums properly due and owing to the other in the normal course of performance of this agreement; or

(g)             for any other liability which may not lawfully be excluded or limited;

is excluded or limited by this agreement, even if any other term of this agreement would otherwise suggest that this might be the case.

13.            Insurance
13.1         The Supplier shall effect and maintain in force for the duration of any Work Order, with reputable and substantial insurers, the following insurance policies ("Insurance Policies"):

(a)             employer's liability insurance or similar insurance(s), in accordance with any laws which may be applicable, in respect of the Supplier’s employees and workers engaged directly or indirectly in the performance of this agreement with a limit of not less than £5,000,000 per occurrence or claim or, if higher, the amount required by applicable law;

(b)             public liability insurance with a limit of not less than £1,000,000 per occurrence or claim;

(c)             product liability insurance with a limit of not less than £1,000,000 per occurrence or claim; and

(d)             professional indemnity insurance with a limit of not less than £100,000 per occurrence or claim.

13.2         The Supplier shall provide to OrderWork, upon request, certificates of insurance in respect of the Insurance Policies and evidence of payment of the most recent premium in respect of each of them.

13.3         The Supplier shall not do or omit to do anything to invalidate the cover under any of the Insurance Policies.

13.4         The Supplier shall provide OrderWork with not less than 30 days' written notice of cancellation of, or any material changes to the cover under, any of the Insurance Policies.

13.5         The Supplier will maintain the Insurance Policies for a period of six years following expiration or termination of this agreement.

13.6         The availability of cover under the Insurance Policies shall be without prejudice to the Supplier’s obligations and liabilities pursuant to this agreement.

14.            Confidentiality and data protection

14.1         Each party shall: 

(a)             keep confidential all Confidential Information of the other party which it receives in connection with this agreement;

(b)             not copy or reproduce any part of it without the prior written approval of the other party, except as strictly necessary for the performance of its obligations under this agreement;

(c)             apply to it no lesser security measures and degree of care than those which it takes in protecting its own confidential information and in any event no less than that which a reasonable person or business would take in protecting its own confidential information;

(d)             only use such Confidential Information as strictly necessary for the performance of, or exercise of its rights under, this agreement; 

(e)             not disclose such Confidential Information to any third party (other than its professional advisers, officers, employees, agents, contractors and sub-contractors on a 'need to know' basis as strictly required for the purposes of this agreement and subject to each such person being bound by an obligation of confidentiality equivalent to this clause 14); and

(f)               promptly, upon request and, in any event, upon termination of this agreement (for whatever reason), return to the other party all materials (in whatever form) incorporating, embodying or recording any such Confidential Information in its possession or control and, if requested by the other party, certify in writing that it has done so.

14.2         For the avoidance of doubt, the value of any fees charged by the Supplier and paid by OrderWork in relation to any Work Order shall be Confidential Information for the purposes of this clause 14.

14.3         Either party may disclose the other's Confidential Information to the extent required by law or by any court, tribunal, regulator or other authority with competent jurisdiction to order its disclosure (but only to the extent of such requirement).

14.4         In relation to all "personal data" (as defined by the Data Protection Act 1998 ("Act"), which also defines the terms "processing", "data controller" and "data processor") provided or disclosed to the Supplier by on behalf of OrderWork or any Customer, the Supplier:

(a)             acknowledges that OrderWork or such Customer (as the case may be) is the data controller of such data, and that the Supplier is only acting on OrderWork's or such Customer’s behalf as a data processor; 

(b)             shall process such data only in accordance with the terms of the Work Order and this agreement, the instructions of OrderWork or such Customer (as the case may be) and in compliance with the Act;

(c)             shall not otherwise disclose or permit the disclosure of any of the personal data to any third party unless specifically authorised in writing by OrderWork or the relevant Customer;

(d)             shall operate appropriate technical and organisational measures to protect against unauthorised or unlawful processing of such data and against accidental loss or destruction of, or damage to, such data; and

(e)             shall not, without the prior written consent of OrderWork or such Customer (as the case may be), transfer such data to a country or territory outside the European Economic Area.

14.5         Each party shall, where applicable, obtain and maintain all appropriate registrations and consents under the Act in order to allow that party to perform its obligations under this agreement.

15.            Term
The term of each Work Order shall be set out in the relevant Work Order.

16.            Termination
16.1         OrderWork may terminate a Work Order (or, at its option, all Work Orders in force between OrderWork and Supplier) by giving the Supplier written notice if:

(a)             the Supplier materially breaches any term of this agreement and/or such Work Order and it is not possible to remedy that breach;

(b)             the Supplier materially breaches any term of this agreement and/or such Work Order and it is possible to remedy that breach, but the Supplier fails to do so within 30 days of being requested in writing to do so; or

(c)             the Supplier is in persistent or repeated breach of any of its obligations under this agreement and/or such Work Order (whether or not it is the same obligation that is breached and whether or not such breaches are remedied).

For the purposes of this clause 16.1, in order for it to be possible to remedy a breach it must be possible to take steps so as to put the other party into the same position which (save as to the date) it would have been in if the breach had never occurred.

16.2         Either party may terminate a Work Order by notice to the other party if:

(a)             the other party becomes or is deemed insolvent;

(b)             any distress or execution is levied on any of the other party's property or assets;

(c)             the other party makes or offers to make any arrangement or composition with creditors;

(d)             any resolution or petition to wind up the other party 's business (other than for the purpose of amalgamation or reconstruction) is passed or presented or if a receiver or administrative receiver of the other party 's undertaking, property or assets is appointed or a petition presented for the appointment of an administrator;

(e)             the other party is subject to any proceedings which are equivalent or substantially similar to any of the proceedings under sub-clause (a), (b), (c) or (d) under any applicable jurisdiction.

17.            Consequences of termination
17.1         Termination of any Work Order will not have the effect of terminating this agreement or any other Work Order.

17.2         Termination of this agreement and/or any Work Order for any reason will not affect: 

(a)             any accrued rights or liabilities which either party may have by the time termination takes effect; or

(b)             the coming into force or the continuation in force of any of its provisions that expressly or by implication are intended to come into force or continue in force on or after the termination. Without prejudice to the foregoing, clauses 1, 5, 7, 10, 11, 12, 13.5, 14, 17, 18, 21, 22, 24, 25, 27 shall survive termination of this agreement or any Work Order.

18.            Dispute resolution procedure
18.1         In the event of any dispute between the parties relating to this agreement or a Work Order, then the parties will attempt to resolve the dispute by going through the following procedure (the "Dispute Resolution Procedure"):

(a)             the parties shall first try in good faith to resolve the dispute by negotiation between senior executives or officers of the parties who have authority to settle the same;

(b)             if that fails to resolve the dispute within 14 days (or such longer period as the parties may agree), then the parties will try and resolve the claim through mediation under the auspices of the Centre for Dispute Resolution (“CEDR”) in London, by reference to the CEDR Model Mediation Procedure, on the basis that:

(i)               the language of the mediation shall be English; 

(ii)              each party shall bear its own costs in respect of the mediation; and

(iii)            the Mediation agreement referred to in the Model Mediation Procedure shall be governed by and interpreted according to English law.

18.2         If after 30 days from the date on which the dispute was referred to mediation the dispute remains unresolved, then the Dispute Resolution Procedure will be treated as having been completed and either party may exercise any right or remedy under this agreement dependent on having completed the Dispute Resolution Procedure and may seek to resolve the dispute through the High Court in England.

18.3         Nothing in this agreement shall prevent either party, in cases in which interim, injunctive or declaratory relief is required, from commencing proceedings and pursuing claims before a court of competent jurisdiction.

19.            Sub-contracting and assignment
19.1         Supplier shall not delegate or sub-contract the performance of any or all of its obligations under this agreement or a Work Order without the prior written consent of OrderWork. 

19.2         Where a Work Order specifies the Supplier Personnel responsible for undertaking the Services, Supplier must ensure that the specified Supplier Personnel member(s) carry out the Services under the Work Order.

19.3         In the event OrderWork consents to any delegation or sub-contracting, Supplier shall remain liable and be responsible for the actions, inactions and performance of all obligations performed by the relevant delegate or sub-contractor to the same extent as if such obligations were performed Supplier.

19.4         Supplier shall not assign any of its rights or obligations under this agreement without the prior written consent of OrderWork.  

20.            Variations
20.1         Variations to any Work Order may only be made by agreement between OrderWork and the Supplier.  

20.2         Subject to clause 20.1, variations to this agreement must be in writing and signed by each party in order to be effective.

21.            Notices
21.1         All notices, agreements and consents under this agreement shall be in writing.  

22.            Waiver and non-exclusivity of remedies
22.1         If a party:

(a)             delays in enforcing its rights under this agreement (whether in relation to a breach by the other party or otherwise);

(b)             agrees not to enforce its rights, or to delay doing so;

then unless the party concerned expressly agrees otherwise, that delay or agreement shall not be treated as waiving the rights of the party concerned.

22.2         Any waiver of a party's rights in relation to a particular breach of this agreement shall not operate as a waiver of any subsequent breach.

22.3         No right, power or remedy to which either party is entitled under this agreement is exclusive of any other right, power or remedy available to that party, unless otherwise specified in this agreement.

23.            Relationship of parties
23.1         Except to the extent that this agreement expressly provides otherwise, nothing in this agreement shall or is intended to create a partnership or joint venture between the parties, constitute one party as agent of the other or give either party authority to make or enter into commitments, assume liabilities or pledge credit on behalf of the other party.  Neither party may act as if it were, or represent (expressly or by implying it) that it is, an agent of the other or has such authority.

23.2         Each party confirms that, in entering into and performing this agreement, it is acting on its own behalf and not for the benefit of any other person.

24.            Third party rights
24.1         Except as expressly provided otherwise in this agreement, the parties intend that no term of this agreement may be enforced by a third party in accordance with the Contracts (Rights of Third parties) Act 1999.

25.            Ineffective or unenforceable clauses
In the event of any provision of this agreement being held to be void, voidable or unenforceable this shall not affect the validity or enforceability of any other provision of this agreement or of the remainder of this agreement as a whole.

26.            Entire agreement
26.1         This agreement sets out all of the terms that have been agreed between the parties in relation to the subjects covered by it, and supersedes all previous agreements between the parties relating to such subjects.  Provided always that nothing in this clause 26.1 will operate to limit or exclude any liability for fraud or fraudulent misrepresentation, no other representations or terms shall apply or form part of this agreement.  The Supplier acknowledges that it has not been influenced to enter this agreement by, and shall have no rights or remedies (other than for breach of contract) in respect of, anything OrderWork or a Customer has said or done or committed to do, except as expressly recorded in this agreement.

26.2         Each party shall carry out, or procure the carrying out of, whatever further actions the other party reasonably requires from time to time (including execution of further documents) for the purpose of giving that party the full benefit of the provisions of this agreement and any Work Order.

27.            Governing law and jurisdiction

This agreement is governed by English law. Subject to clause 18, in relation to any disputes arising from or connected with this agreement, the parties submit to the exclusive jurisdiction of the English courts.

SCHEDULE 1

Work Order [template only] 

 


 
SCHEDULE 2

Personnel and human resources matters

1.               Definitions and interpretation
1.1            In this Schedule, the following terms shall have the following meanings:

(a)             “Alternative Supplier” means the party or any third party providing services in substitution for the Services or any part of the Services, following termination or partial termination of this agreement or any Work Order;

(b)             “Employee Transfer Legislation” means the Transfer of Undertakings (Protection of Employment) Regulations 2006;

(c)             “Employment Liabilities” means losses, costs (including any costs relating to settlement), claims, demands, actions, proceedings, fines, penalties, awards (including sums paid in settlement of the same), liabilities and expenses (including legal expenses) in connection with, relating to or arising out of the employment of any employee and/or that person’s termination of employment (and whether brought by the employee or an employee representative on behalf of an employee) including, without prejudice to the foregoing, negligence claims by any employee or any third party.

2.               General personnel provisions
2.1            Key Individuals
The Key Individuals shall be identified as such in each relevant Work Order.

2.2            Terms relating to Key Individuals
(a)             The Supplier shall ensure that no Key Individual is removed from his or her role in the performance of the Supplier's obligations under the relevant Work Order without the prior written consent of OrderWork (such consent not to be unreasonably withheld). 

(b)             OrderWork may, by written notice to the Supplier, require the Supplier to replace any Key Individual within the period specified in the notice if:

(i)               the Key Individual has become incapable of performing his or her essential functions through illness or incapacity for a period of more than 20 consecutive Business Days; or 

(ii)              the Key Individual's performance is, in OrderWork's reasonable opinion, unsatisfactory or prejudicial to the working relationship between the parties.

(c)             If a Key Individual is to be replaced, the Supplier shall ensure that a replacement who is reasonably acceptable to OrderWork is appointed as soon as practicable, that there is a reasonable handover period in the circumstances and that any adverse effects of the change of personnel on the performance of the Supplier's obligations under the relevant Work Order are minimised. 

(d)             Notwithstanding the foregoing, the Supplier shall bear the ultimate responsibility and liability for any employment decisions regarding all Key Individuals, and the Supplier shall indemnify OrderWork from any liability in connection therewith.

2.3            Quality, vetting and behaviour of Supplier Personnel
(a)             The Supplier shall ensure that all Supplier Personnel engaged in the provision of the Services:

(i)               have all the skills, experience and knowledge requisite to perform the tasks allocated to them; 

(ii)              are trained to the relevant standards and that they undertake regular competency tests, as agreed with OrderWork; and 

(iii)            adopt reasonable and proper standards of behaviour and abide by such of OrderWork's or the relevant Customer's safety, security and other standards, rules, policies and procedures, and any other rules, including any training requirements of OrderWork or the relevant Customer, as have from time to time been notified to the Supplier, including in relation to accessing the premises or systems of OrderWork or any Customer or interacting with any OrderWork or Customer’s representatives. 

(b)             OrderWork shall be entitled to vet all Supplier Personnel using its normal vetting procedures, including conducting criminal background checks and collecting appropriate references.  

(c)             Notwithstanding paragraph 2.3(b) above, the Supplier shall ensure that it conducts its normal vetting procedures on all potential Supplier Personnel, and that no individual who does not meet the standards required by this agreement is involved in the provision of the Services. Any enhanced vetting requirements, where required by OrderWork in respect of a particular Customer, shall be set out in the relevant Work Order.

(d)             If any Supplier Personnel member, in the reasonable opinion of OrderWork, does not at any time meet any of the requirements of this agreement and/or the relevant Work Order, the Supplier shall as soon as is practicable following notification from OrderWork, remove the relevant Supplier Personnel member from the performance of the Services and shall replace the individual as soon as possible with an individual whose profile complies with the provisions of this agreement and/or the relevant Work Order (as the case may be).

(e)             The Supplier shall immediately inform OrderWork of any Supplier Personnel members it believes is or could be a threat to the health, safety or security of OrderWork's or relevant Customer’s employees, data or property. If required to do so by OrderWork, the Supplier shall remove such individual and provide a replacement within 15 Business Days in accordance with the requirements of this Schedule.

(f)               The requirements to remove any of the Supplier Personnel from any OrderWork or Customer’s premises or from the provision of the Services shall not excuse the Supplier from any obligation of the Supplier contained in this agreement or the relevant Work Order, unless such removal has been unreasonably requested by OrderWork.

(g)             The Supplier shall indemnify OrderWork from any claim by any Supplier Personnel arising from any appointment, failure to appoint or removal of personnel (including any claim in connection with such engagement or employment or in connection with such termination of engagement or employment) in relation to this agreement or its performance.

2.4            Suspension and removal from the OrderWork Portal
In addition to any other rights it may have under this agreement or a Work Order, OrderWork may, at its sole discretion, terminate a Work Order and/or suspend or remove the Supplier or any Supplier Personnel member from the OrderWork Portal, in the event that any Supplier Personnel member:

(a)             is in breach of any policies notified by OrderWork or the Customer to the Supplier from time to time; 

(b)             accepts a Work Order and fails to complete such Work Order in a timely manner and/or fails to contact the Customer or OrderWork if there is a problem with such Work Order; 

(c)             receives negative feedback from a Customer or End User; 

(d)             has provided to false or misleading information to OrderWork; or

(e)             acts in a manner which OrderWork considers to be detrimental to the goodwill and reputation of OrderWork or its Customers. 

2.5            Status, responsibility and indemnities
(a)             No Supplier Personnel shall become employed by, or be deemed to be employed by, OrderWork or any Customer as a consequence of the provision of the Services.

(b)             The Supplier shall be fully responsible for all claims by, or on behalf of, any Supplier Personnel members alleging that he or she has become an employee of OrderWork or any Customer, as a result of the provision of the Services, and the Supplier shall defend, indemnify and keep indemnified OrderWork against all liabilities and expenses arising out of or relating to any such claim.  

(c)             As between the parties, the Supplier shall bear all responsibility and liability for any and all employer obligations with respect to the Supplier Personnel, including, without limitation, the following (as and when applicable):

(i)               complying with all immigration laws and regulations;

(ii)              setting the level of wages to be paid to Supplier Personnel at or above any applicable minimum wage and minimum salary requirements;

(iii)            paying all required wages and payroll taxes due and owing to or in respect of the Supplier Personnel;

(iv)            complying with all applicable income tax and national insurance reporting and withholding requirements and any similar requirements in any jurisdiction where Supplier Personnel are employed;

(v)             providing and administering employer’s liability and/or workers' compensation insurance coverage, including, but not limited to, retaining the right to direct and control the adoption of personnel and safety policies connected with the processing of employer’s liability and/or workers' compensation claims and related procedures and any similar requirements in any foreign jurisdiction where Supplier Personnel are employed;

(vi)            procuring and administering with respect to the Supplier Personnel any employee benefits that are required by applicable law or agreement with any Supplier Personnel or representative thereof;

(vii)           providing paid time off, including vacation, holiday, sick pay or similar paid time off accruals required by applicable law, employment agreements and benefit plans, as applicable;

(viii)         paying all unemployment insurance benefits and other forms of termination or severance pay required by applicable law, employment agreements and benefit plans, as applicable; and

(ix)            directing and controlling the Supplier Personnel and retaining final authority to employ, engage, dismiss and discipline the Supplier Personnel.

(d)             It is expressly understood that Supplier Personnel shall not receive any payments or benefits from OrderWork.

2.6            The Supplier shall indemnify, defend and keep indemnified OrderWork and each of its Group Members at all times from and against all liabilities and expenses arising from or associated with any claims, actions or demands made (or litigation or other dispute resolution process commenced) against OrderWork or any of its Group Members:  

(a)             by or in respect of any Supplier Personnel, except to the extent that such a claim is based on the acts or omissions of OrderWork;

(b)             by any governmental or regulatory body that any tax or duty relating to the employment of any Supplier Personnel by the Supplier or any of its sub-contractors has not been properly remitted or paid; and 

(c)             by any governmental or regulatory body alleging breach of, or non-compliance with, or violation of any applicable law relating to the employment or engagement of any Supplier Personnel.

3.               Acquired rights and transfers of undertaking
3.1            The parties agree and acknowledge that it is not their intention that any employees, representatives, personnel or contractors (or any claims or benefits pertaining to their engagement by a party) of one party will transfer to the other party as a result of the application of the Employee Transfer Legislation, pursuant to the provision of the Services. Each party shall indemnify the other party and its Group Members against all costs, claims, liabilities and expenses (including costs arising out of or in connection with termination of employment) arising from any claim by or determination that, its representatives, employees or contractors are employees or contractors of, or are entitled to receive benefits from, the other party in connection with this agreement and/or any Work Order.

3.2            The parties believe that the termination of this agreement and/or any Work Order (collectively “Termination”) is not expected or intended to constitute a relevant transfer pursuant to the Employee Transfer Legislation and that, consequently, the employment or liability for the employment of any Supplier Personnel member is not intended to transfer to OrderWork or any Alternative Supplier on Termination.

3.3            If, contrary to the parties’ intention, a Supplier Personnel member transfers or alleges that s/he, or any liabilities under his or her contract of employment, has transferred to OrderWork or any Alternative Supplier on Termination pursuant to the Employee Transfer Legislation, or otherwise then:

(a)             OrderWork or any Alternative Supplier may within three months of becoming aware of the application of the Employee Transfer Legislation to such contract, give notice to such person to terminate such contract; and

(b)             the Supplier shall indemnity and keep indemnified OrderWork or any Alternative Supplier from and against any Employment Liabilities arising out of or in connection with such termination or Employment Liabilities arising out of or in connection with such contract to the date of such termination.

 

