L. Jones-Esan

145 St Andrews Avenue

Hornchurch

Essex

RM12 5ED

The Court Manager
Thames Magistrates Court

58 Bow Road

LONDON

E3 4DJ

11th July 2015

Dear Sir/Madam,

Re: Application to set aside a CSA Liability Order

I write further to a letter received from the Court (dated 30/06/2015) (copy attached).

I note that in the letter 5 points are set out:

“1)
The Court Electronic records shows that on the 19th August 2011 a liability order was granted in the sum of 14,177. Under section 33 of the child support Act 1991, for non-payment of child support. 
“2)
On the day in question the court would have made the order as they were satisfied that the payment of child support maintenance have become payable by you, the liable person, and have not paid. The court cannot question the maintenance assessment under which the payment of child support maintenance fell to be made.
“3)
You letter dated 11th August 2011, you say that was sent to Stratford Magistrates Court, in relation the above hearing challenges the calculations of the CSA and asks the court to compel the CSA to review their decision. The Court has no power to request the CSA to review.”
“4)
Your more recent correspondence applying to set aside the liability order does not identify that the court has made an error in law; it reiterates your concerns about the calculation.”

“5)
Your Right of appeal regarding the maintenance calculation lie with the Social Security and Child Support Tribunal, not with the Magistrates’ Court.
It would appear that the legal advisor’s advice is erroneous as my application is to set aside the Child Support Agency’s application for a liability order base on error in law and on the ground that CSA has mislead the court to believe otherwise and that of human right act which is detailed below.
CSA officers or Court Presenting Officers (CPO). Quoting Section 33 of the Child Support Act 1991, which inform the Magistrates that the court has no powers to question the debt based on unproven evidence. 
Ironically, in answer to the point 1 and 2 above, they have not proven to the court without reasonable doubt a debt is outstanding and the liable person is actually liable for the accrue amount of £14,177 due to the NRP fault to make payment of child support maintenance on the day the order was granted. They have not proven that the accrue amount was not due to CSA fault of Maladministration which is clearly the case in this particular case as recorded from Magistrate court in Basildon.
The Magistrates Court in my opinion did have grounds to question the maintenance assessment/calculation, as the NRP in this case has questioned and called to question the validity of the assessment and has had the case heard in another Magistrate Court in Basildon prior to the hearing in August 2011 in which the case was ruled in my favor. Evidence was part of the bundle sent to court earlier. This particular hearing was not mentioned in CSA report.
I have also appealed through HM Tribunal, I was told that my appeal had been directed to the wrong government agency contrary to your recommendation above. The result of the hearing was released a day to the actual hearing in Romford County Court. This shows there are enough reasons for the court to believe the debt is not valid. In my view, the CSA has initially mislead the court. 
The law says; the Magistrate has the power under Section 54 of the Magistrates Court Act 1980, to adjourn the application until matters of dispute are addressed. The Magistrate Court on this occasion have failed to weight all evidence in this case which amount to error in law and miscarriage of justice. 
I like to also remind the court that there are several other criteria to fulfil before an application for a LO is made; namely that CSA have a duty to negotiate a repayment schedule. That was not done. CSA had not make any attempt to negotiate a repayment as a resolution, the amount accrue is due largely to lack of appropriate contact with me to discuss repaying of any outstanding or debt.
I made proposal for CSA to educate me on the reason why they choose to record maintenance payment against me when in actual fact they contacted my Accountant in Kensington when they were told that my company had gone into administration. There are largely evidential proof that I was not employ and that my self-employed business was not doing well enough.

More importantly, the I the NRP was out of the country as was clearly shown in the exhibit and or bundle sent to the Court in relation to this case which would have compromised my human right entitlement.
Reference to of “Court of Appeal
Mr Farley appealed to the Court of Appeal. On the 25 January 2005 the Court of Appeal, comprising Lord Woolf CJ, Lord Phillips of Maltravers MR and Lord Slynn of Hadleigh, allowed the appeal. They ruled that the magistrates court had an adjudicative function as to whether the NRP is a liable person, and that, where appropriate, the court is required to seek evidence that the parent with care (PWC) was in receipt of income support or other relevant benefit unless there was a concession by the NRP”. 
The PWC in this case was actually working with NHS and other agencies on a supply bases after a course in health and social care and had regular partners. 

Extraordinary Decision
The same case came back before the Court of Appeal in June 2005 and was heard again by Lord Woolf and Lord Phillips (Lord Slynn had by this time retired). The Court of Appeal discovered that by virtue of sections 18 and 28a(4) of the Supreme Court Act 1981 the decision of the High Court Judge was final, and no appeal could be made to the Court of Appeal from that decision. It appears that no one had appreciated the absence of jurisdiction. The Court of Appeal recognised that the consequence was "regrettable". Although, they said, Mr Farley had an argument, which persuaded the Court to give a decision in his favour at the previous hearing on the 25 January, that decision was one which was made without jurisdiction. Mr Farley's counsel persuaded the Court to use a "degree of procedural ingenuity". Whilst there was no right of appeal by way of case stated, the Court would have had jurisdiction if there had been an appropriate application for judicial review. The problem was that there had in fact never been an application for judicial review. The Court of Appeal accepted that, rather than having the necessity of Mr Farley going back to "stage one" and making an application (such application would by then have been well outside the three month time limit (CPR 54.5)), then proceeding to the High Court and then to the Court of Appeal and possibly thereafter the House of Lords, the Court of Appeal should use the control it has over its own procedure to ensure that the benefit of the judgment which had been given was still available to Mr Farley. On the Claimant's counsel's assurance that he would make an application for judicial review, the Court of Appeal treated the application as having been made and waived any procedural requirements as to the form of the application. The application was then treated as coming before the Court as an application for permission to apply for judicial review. The Court of Appeal (sitting as a Court of First Instance) granted that permission but refused the application. The Claimant's counsel then undertook to make an application for permission to appeal and the Court of Appeal (sitting as the Court of Appeal) would then grant the application and issue a declaration in the terms of their original decision, which was given on the 25 July 2005. 

The extraordinary nature of this decision must truly be recognised. Never before has there been such a dramatic example of the complexities of child support legislation. The Master of the Rolls agreed that this process involved "extraordinary use of the jurisdiction", but accepted that it was right to do so. The Court of Appeal then refused permission to appeal to the House of Lords – but the Lords themselves gave permission and the case came to be heard there. 

Putting all of this in context: The Auditor General's report
The very day the Lords' judgment came out the Auditor General produced a report, "Child Support Agency – Implementation of the Child Support Reforms". The report was damning and had especially pertinent observations about liability orders.

By the end of 2005 the CSA collected over £5 billion in maintenance payments since it was formed in 1993, but at the same time historical arrears amounted to £3.5 billion. During 2004/2005 over half of the full maintenance assessments reviewed as part of the National Audit Offices annual assessment of accuracy throughout the lifetime of a case, were found to have suffered error at some point in the process. For ten consecutive years the Auditor General qualified his audited opinion on the Agency's client's funds, due to the effects of these errors on the accounts. The failings with the CSA IT system is well documented but the Auditor General reflected that enforcement action was difficult to target at present because the Agency's accounting system does not enable it to identify the largest debtors or the most persistent offenders. In 2005 the Child Support Agency's Standards Committee reported to the Work and Pensions Select Committee that 65% of the cases where a liability is sought were inaccurate. 

House of Lords 
Lord Nicholls of Birkenhead delivered the leading speech. He concluded that "… Section 33(4) precludes the Justices from investigating whether a maintenance assessment, or maintenance calculation in the current terminology, is a nullity". 

Lord Hope of Craighead, Lord Hutton, Lord Walker of Gestingthorpe and Lord Manse gave concurring judgments. 

Lord Nicholls did state that the appropriate remedy for an NRP agreed by an assessment was appeal pursuant to section 20 of the Act, and that thereafter an absent parent's remedy was confined to an application for judicial review.

Lord Nicholls did throw one crumb of comfort to aggrieved NRPs. He did say that "… I wish to note only that when faced with an application for a liability order where an appeal is pending against the validity of the underlying maintenance calculation the Magistrate should consider whether it would be oppressive to make a liability order. If they consider it would be oppressive they should adjourn the hearing pending the outcome of the Appeal or for such shorter period and on such terms as may be just."

In my considerable experience of dealing with CSA claims I have yet to have met either a PWC or an NRP who has fully understood their appeal rights as a result of documentation sent to them by the CSA. The problem is compounded because often it is only when the CSA set out to enforce maintenance arrears that an NRP sets out to consider the consequences of an assessment. Because delays in enforcement are so notorious, by the time the CSA get around to issuing proceedings the right to appeal has often elapsed. The only remedy then available would be to resort to a judicial review, a time consuming and expensive process that is well beyond the reach of most ordinary citizens. All this, of course, is against a background of a scheme that was deliberately and allegedly set up to be simple to use and understand.”
I like to draw the attention of the Court to the fact that CSA are guilty of relying on selective sections of the enforcement regulations, and disregarding others. This is particularly so under the CSA's activity of applying for a liability order, alongside a DEO. Officers claim that because a debt cannot be repaid by DEO within their new 2 year guideline. Guidelines are not legally enforceable – and if a DEO is in place, the NRP cannot be guilty of non-payment. CSA has regularly collected money from my JSA account.
Challenging the decision to apply for a liability order whilst a DEO is in place is particularly important for those cases where debt has accrued through CSA maladministration and/or delays rather than an NRP's non-compliance.

The Secretary of State through the CSA has failed to provide "Will of Parliament" by the decision to use or apply for the order alongside the DEO on grounds as described above. Again this is particularly important in cases where debt has accrued by CSA failure rather than non-compliance.
The above points set out clearly why it will be just for the Magistrate court to list this case for hearing in its jurisdiction rather than recommending judicial review which will be expensive and protracted. More importantly, there are very few barrister in the country legally qualify to deal with judicial review in CSA cases.
I would be grateful if my application to set aside the liability order could be set down for a hearing before the Court as soon as possible. 
I have been advised that the issue of promptness of the application is one of the issues for the court to determine along with the merits of the application. 
The application is not seeking to reopen “civil proceedings”. In any event, the application is an application to set aside the Liability Order not to “reopen the civil proceedings”.

I am returning the original application with fresh evidence and references in form of inserted statement and documents which accompany the initial application in order for the matter to be set down for a hearing.

Yours faithfully,

L. Jones-Esan (Mr)
Enc
