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THIS DEED is made the 
day of



2013
BETWEEN:

(1) “Mr Wray”
:
Tom James Wray of 17 Chapel Street, Calverley, Leeds LS28 5PS
(2) “Mr Pullan”
:
Samuel Sheldon Pullan of 37 Windhill Old Road, Thackley, Bradford, BD10 0SE
(3) “The Company”
: 
Wradar Limited a company incorporated in England and Wales with company number 07315429 whose registered office is situated at Suite 6.4, Lowry House, 17 Marble Street, Manchester M2 3AW
Background
A. The Members have agreed to enter into this Agreement for the purpose of regulating their relationship with each other and certain aspects of the affairs of and their dealings with the Company

B. The Company has agreed with the Members that it will comply with the terms and conditions of this Agreement insofar as they relate to the Company

NOW IT IS AGREED as follows:
1. Interpretation
In this Agreement where the context so admits:

1.1 The following expressions shall have the following meanings:


“the Articles”
the Articles of Association of the Company


“the Accountant”
the auditor of the Company from time to time, or if there is none, such Registered Auditor as may be appointed by the Members for the purpose of calculating a Fair Value


“the Cross Option 

Agreement”
the cross-option agreement dated the date hereof between the Members


“Employee Member”
a Member who is an employee of the Company


“Fair Value”
a valuation ascertained under sub-clause 2 of the Clause headed ‘Pre-emption Rights’


“Good Leaver”
a Member who ceases to be a director or employee of the Company or any of its subsidiaries and does not continue as either a director or employee in relation to any of them where such cessation occurs for one of the following reasons:



- 
death



-
illness or disablement



-
retirement at the Company’s normal retirement age



-
wrongful or unfair termination of employment by the Company



-
agreement in writing between the Members.


“the Members”
all of the parties to this Agreement other than the Company


“Share”
a share in the capital of the Company of whatever class


“Termination Date”
-
where employment ceases by virtue of notice given by the Company to the Member, the date on which such notice expires



-
where the contract of employment is terminated by the Company and a payment is made in lieu of notice, the date on which notice of termination was served



- 
in any other case the date on which the contract of employment is terminated

1.2 Reference to any statute or statutory provision includes a reference to that statute of statutory provision as from time to time amended extended or re-enacted

1.3 Words importing the singular number shall include the plural and vice versa and words importing one gender only shall include all genders
1.4 Reference to Clauses and Schedules are references to Clauses and Schedules of this Agreement

1.5 All warranties, representations, indemnities, covenants, agreements and obligations given or entered into by more than one person are given or entered into severally unless otherwise specified

1.6 The headings to the Clauses are inserted for ease of reference only and shall not affect the interpretation or construction of this Agreement
2. Consideration
In consideration of the mutual agreements and undertakings herein set out the parties to this Agreement have granted the rights and accepted the obligations hereinafter appearing
3. Shareholdings
3.1 The Shares shall initially be held by the Members in the following proportions:


Mr Wray
=
50% (being 1 Ordinary A Share)

Mr Pullan = 
50% (being 1 Ordinary A Share)
3.2 Such proportions may be varied as a result of transfers of shares as provided for in this Agreement

3.3 Such proportions may be varied in the event of an amalgamation or reconstruction of the Company and the Members shall concur in any amendment to the shareholding proportions as a result thereof
4. Dividend Policy
The Company shall make no distribution of its profits by way of dividend or otherwise without the agreement of both of the Members
5. Directors
5.1 Each Member shall be entitled to be a director of the Company

5.2 Notwithstanding the provisions of the Articles none of the directors will appoint an alternative director without reasonable prior consultation with the other directors with a view to reaching agreement on the person to be appointed
5.3 If a Member ceases to hold any Shares then he shall immediately resign any office with the Company without claim for compensation

6. Members’ Protection
6.1 Matters Requiring Unanimous Approval
Unless otherwise determined with the unanimous consent in writing of the Members, the Members shall exercise their powers in relation to the Company to procure that (save as otherwise provided or contemplated in this Agreement) the Company will not:
6.1.1 vary the emoluments of its directors;
6.1.2 enter into any employment contract or service agreement with any employee or director;

6.1.3 dismiss any of its employees save in circumstances where the Company is entitled to summarily dismiss that employee;

6.1.4 incur any material expenditure or liability of a capital nature (including for this purpose the acquisition of any asset under lease or hire purchase);

6.1.5 enter into any material contract or arrangement outside the ordinary course of its business or whereby any person would or might receive remuneration calculated by reference to its income or profits;

6.1.6 enter into any agreement (other than in the ordinary course of business);
6.1.7 pay any remuneration or expenses to any person other than as proper remuneration for work done or services provided or as proper reimbursement for expenses incurred in connection with its business;

6.1.8 commence any legal or arbitration proceedings (other than routine debt collection);

6.1.9 give any guarantee, indemnity or security in respect of the obligation of any other person;

6.1.10 create or allow to subsist any legal or equitable charge over any of its assets;

6.1.11 borrow any money or obtain any advance or credit in any form other than normal trade credit or other than on normal banking terms for unsecured overdraft facilities or vary the terms and conditions of any borrowings or bank mandates;
6.1.12 lend any money to any person (otherwise than by way of deposit in the ordinary course of business to a reputable deposit taker which includes the acceptance of deposits) or grant any credit to any person (except to its customers in the normal course of business);
6.1.13 sell, transfer, lease, licence or in any other way dispose of any of its assets otherwise than in the ordinary course of its business.
6.1.14 issue, allot, redeem, purchase, grant options over or alter any rights attaching to any of its shares or other securities or reorganise its share capital in any way;

6.1.15 pay or make any dividend or other distribution except as required by this Agreement;

6.1.16 alter the provisions of its Memorandum or Articles of Association or pass any resolution for winding up;
6.1.17 acquire or make any investment in another company or business or incorporate any subsidiary;

6.1.18 merge or amalgamate with any other company or undertaking;

6.1.19 change the nature or scope of its business as carried on for the time being or commence any new business not being ancillary or incidental to such business;

6.1.20 enter into any partnership or joint venture with any other person;

6.1.21 make any early repayment of loans;

6.1.22 make any claim, disclaimer, surrender, election or consent of a material nature for tax purposes;

6.1.23 permit any power or authority of its directors to be delegated to any associate, director or committee of directors or to any other person whatsoever;

6.1.24 factor or assign any of its book debts

6.1.25 conduct its business otherwise than in the ordinary course of business on an arm’s length basis;

6.1.26 do, permit or suffer to be done any act or thing whereby the Company may be wound up, or enter into any compromise or arrangement under the Insolvency Act 1986; or
6.1.27 give any guarantee, make any payment or incur any obligation or act as security otherwise than in connection with the Company’s ordinary business for the time being
7. Deadlock
7.1 There is a deadlock if a resolution is proposed at a properly convened meeting of Members and one of the following applies:

7.1.1 there is no quorum at the meeting and at the meeting when it is reconvened following an adjournment; or

7.1.2 the meeting is quorate but the resolution is not passed because there is an insufficiency of votes for it

7.2 There is no deadlock if a meeting, or adjournment, is inquorate because the Member who proposed the resolution does not attend

7.3 A Member may within 28 days of the meeting at which the deadlock arises (the first day being the day after the meeting) serve notice on the other Member (Deadlock Notice):

7.3.1 stating that in its opinion a deadlock has occurred; and

7.3.2 identifying the matter giving rise to the deadlock

7.4 The Members undertake that after service of the Deadlock Notice they shall use all reasonable endeavours in good faith to resolve the dispute

8. Resolution of Deadlock
8.1 A Deadlock Resolution Notice is a notice served by one Member on the other in which the server offers, at the price for each share specified in the notice (in cash and not on deferred terms) to sell all his Shares to the recipient of the notice and, in the alternative and at the option of the recipient, to buy all the recipient’s Shares

8.2 If the Members are unable to resolve a deadlock within 14 days from the date of the Deadlock Notice, then a Member may within 28 days of the expiry of the 14 day period (the first day is the day after the day of expiry) serve a Deadlock Resolution Notice on the other.  Such Deadlock Resolution Notice which may not be revoked shall offer:

8.2.1 to buy all the Shares of the recipient at a specified price; or

8.2.2 to sell to the recipient all the Shares of the server of the notice at the same price as specified in the preceding sub-clause

8.3 The recipient of a Deadlock Resolution Notice may choose to do either of the following, at the price for each Share specified in the Deadlock Resolution Notice, by serving a counter-notice within 28 days of receiving the Deadlock Resolution Notice (the first day is the day after the day of receipt):

8.3.1 to buy all the Shares of the server of the Deadlock Resolution Notice; or

8.3.2 to sell all his Shares to the server of the Deadlock Resolution Notice

8.4 If no counter-notice is served within the period of 28 days available, the recipient of the Deadlock Resolution Notice is deemed to have accepted (at the expiry of that period) the offer in the Deadlock Resolution Notice to buy all the recipient’s Shares 

8.5 The service of a counter-notice or deemed acceptance of the Deadlock Resolution Notice shall bind the Members to buy and sell the shares (as the case may be) 
9. Transfer of Shares
The Company shall refuse to register any transfer of Shares made in contravention of the provisions of this Agreement but (subject to Regulation 24 of Table A) shall not otherwise be entitled to refuse to register any transfer of Shares.  For the purpose of ensuring that a particular transfer of Shares is permitted under the provisions herein, the Company may request the transferor or the person named as transferee in any transfer lodged for registration to furnish the Company with such information and evidence as the directors may reasonably think necessary or relevant.  Failing such information or evidence being furnished to the satisfaction of the directors within a period of 28 days after such request, the directors shall be entitled to refuse to register the transfer in question
10. Permitted and Mandatory Transfers 

10.1 Mandatory Transfer on Cessation of Employment
10.1.1 If an Employee Member ceases to be a director or employee of the Company or any of its subsidiaries and does not continue in that capacity in relation to any of them, Transfer Notices shall be deemed to have been served on the relevant Termination Date in respect of all Shares held by the Employee Member immediately before such cessation

10.1.2 Where the Employee Member is not a Good Leaver, the sale price of the Shares shall not exceed the original subscription price of the Shares or the purchase price of the Shares paid by the said Member, whichever is the higher.
10.2 Death of a Shareholder
In the event of the death of a Member, the terms of the Cross-Option Agreement shall apply
11. Pre-emption Rights
11.1 Transfer Notices

Save as otherwise provided herein every Member who desires to transfer any Shares (hereinafter called “the Vendor”) shall give to the Company notice in writing of such desire (hereinafter called the “Transfer Notice”).  Where the Transfer Notice is deemed to have been given it is referred to as a Deemed Transfer Notice.  Transfer Notices and Deemed Transfer Notices shall constitute the Company as the Vendor’s agent for the sale of the Shares specified therein (hereinafter called “the Sale Shares”) in one or more lots at the discretion of the directors at the  price determined in accordance with the clause headed “Calculation of the Sale Price” (hereinafter called “the Sale Price”).
11.2 Calculation of the Sale Price

The Sale Price shall be the price agreed by the Vendor and the directors.  If the Vendor and the directors are unable to agree a price within 28 days of the Transfer Notice being given or being deemed to have been given, the Sale Price will instead be the price which the Accountant shall certify to be in his opinion the Fair Value.  If the Members cannot agree on the appointment of a Registered Auditor, then any Member may apply to the Institute of Chartered Accountants of England and Wales to make such appointment.  The cost of such application shall be borne by the Members rateably according to the value of their Shares.  In arriving at his opinion, the Accountant will value the Shares on a going concern basis as between a willing seller and a willing buyer, ignoring any reduction in value which may be ascribed to the Sale Shares by virtue of the fact that they represent a minority interest and on the assumption that the Sale Shares are capable of transfer without restriction.  The decision of the Accountant as to the Sale Price shall be final and binding

11.3 Right of Vendor to Reject Partial Sales

A Transfer Notice may contain a condition (“a Total Transfer Condition”) that unless all the Shares comprised therein are sold by the Company then none shall be sold, and a Deemed Transfer Notice shall be deemed to contain a Total Transfer Condition.  Any such provision shall be binding on the Company

11.4 Certification of the Sale Price and Right of Vendor to Cancel

If the Accountant is asked to certify the Fair Value, his certificate shall be delivered to the Company.  As soon as the Company receives the certificate it shall deliver a copy of it to the Vendor.  The Vendor shall be entitled by notice in writing given to the Company within 10 days of the service upon him of the copy certificate to cancel the Company’s authority to sell the Sale Shares unless the Shares are to be sold pursuant to a Deemed Transfer Notice.  The cost of obtaining the certificate shall be paid by the Company unless the Vendor cancels it in which case the Vendor shall bear the cost

11.5 Pre-emptive Offers – General

Once the Sale Price has been determined, then unless the Vendor gives a validnotice of cancellation, the Sale Shares shall be offered for sale as set out below.  All offers made by the Company shall give details of the number and Sale Price of the Sale Shares

11.6 Offer

As soon as the Sale Shares become available, they shall be forthwith offered for sale by the Company either:

(a) to the other holder of Shares; or

(b) (if such holder agrees) to the Company.

Any offer made by the Company under this clause will invite the relevant Members to state in writing the maximum number of the shares offered to them they wish to purchase and will remain open for 21 days (“the First Offer Period”)
11.7 Transfer Procedure for Pre-emptive Offers

If the Company finds a purchaser for all or any of the Sale Shares under the terms hereof the Vendor shall be bound to transfer the Sale Shares (or such of the same for which the Company shall have found a purchaser or purchasers) to such persons.  If the Vendor defaults in transferring Sale Shares the Company shall if so required by the person or persons willing to purchase such Sale Shares receive and give a good discharge for the purchase money on behalf of the Vendor and shall authorise some person to execute transfers of the Sale Shares in favour of the purchasers and shall enter the names of the purchasers in the Register of Members as the holder of such of the Sale Shares as shall have been transferred to them. The Sale price shall be paid by the purchaser in full on or before a date falling 6 months from the date of the transfer of the Sale Shares to the purchaser
11.8 Transfers Free of Pre-Emption

If the Company does not find purchasers for all of the Sale Shares under the terms hereof the Vendor shall at any time within six months after the final offer by the Company to its members be free to sell and transfer such of the Sale Shares as have not been so sold to any person at a price which is no less than the Sale Price.  However if the Sale Shares were the subject of a Total Transfer Condition such a sale may only be made of all the Shares and not part only
11.9 Effect of Non-Compliance

Any purported transfer of Shares otherwise than in accordance with the provisions hereof shall be void and have no effect
12. Restrictive Covenants
12.1 Each of the Members (each of whom is in this sub-clause called “the Covenantor”) covenants with each of the others and separately with the Company that the Covenantor (whether alone or jointly with any other person firm or company and whether directly or indirectly and whether as a shareholder, participator, partner, promoter, director, officer, agent, manager, employee or consultant of in or to any other person, firm or company) shall not at any time whilst the Covenantor is the holder of any Shares in the Company and for a period of one year after the date on which the Covenantor ceases to be a shareholder in the Company (“the Relevant Date”):

12.1.1 solicit or endeavour to entice away from or discourage from dealing with the Company any person who was at any time during the period of one year preceding the Relevant Date a manufacturer for or supplier, customer or client of the Company;

12.1.2 supply or provide any services to any person who was at any time during the period of one year preceding the Relevant Date a client of the Company to whom the Company had during that period supplied or provided goods or services in the ordinary course of its business;

12.1.3 solicit or endeavour to entice away from or discourage from being employed by the Company any person who was at the Relevant Date an officer or employee of the Company whether or not such person would commit a breach of contract by reason of leaving service; or
12.1.4 employ or engage or attempt to employ or engage or negotiate or procure or arrange the employment by any other person firm or company in which the Member has a direct or indirect interest during the period of one year prior thereto an officer or employee of the Company.
12.2 Each of the sub-paragraphs of the preceding sub-clause shall be deemed to constitute a separate agreement and shall be construed independently of the others 

12.3 The restrictions contained in this clause are considered reasonable by the parties but in the event that any such restriction shall be found to be void but would be valid if some part thereof were deleted or the period or area of application reduced such restriction shall apply with such modification as may be necessary to make it valid and effective

12.4 Each Member acknowledges that having taken or having had the opportunity to take independent legal advice on the contents of this Agreement that the restrictions contained within the Clause headed “Restrictive Covenants” are reasonable 

13. Confidentiality

The Members undertake to each other and the Company that they will not at any time hereafter use or divulge or communicate to any person other than his professional representatives or advisers or as may be required by law or any legal regulatory authority or to officers or employees of the Company whose province it is to know the same any confidential information concerning the business accounts finance or contractual arrangements or other dealings transactions or affairs of the Company which may come to their knowledge and they shall use their best endeavours to prevent the publication or disclosure of any confidential information concerning such matters 

14. Members’ Consent

Where this Agreement provides that any particular transaction or matter requires the consent, approval or agreement of any Member, such consent, approval or agreement may be given subject to such terms and conditions as that Member may impose and any breach of such terms and conditions by any person subject thereto shall automatically be deemed to be a breach of the terms of this Agreement
15. The Articles

If during the continuance of this Agreement there shall be any conflict between the provisions of this Agreement and the provisions of the Articles, then during such period the provisions of this Agreement shall prevail

16. Parties Bound
16.1 The Company undertakes with each of the Members to be bound by and comply with the terms and conditions of this Agreement insofar as the same relate to the Company and to act in any respects as contemplated by this Agreement

16.2 The Members undertake with each other to exercise their powers in relation to the Company so as to ensure that the Company fully and promptly observes and performs and complies with its obligations under this Agreement

17. General
17.1 Notices

All notices which are required to be given hereunder shall be in writing and shall be sent to the address of the recipient set out in this Agreement or in any deed of adherence or such other address as the recipient may designate by notice given in accordance with the provisions of this sub-clause.  Any such notice may be delivered personally or by first class prepaid letter or facsimile transmission and shall be deemed to have been served if by personal delivery when delivered, if by first class post 48 hours after posting, and if by facsimile transmission when despatched provided it is despatched prior to 4 pm. on a working day, failing which such facsimile transmission shall be deemed to have been received at 9 am. on the working day following despatch

17.2 Successors Bound

This Agreement shall be binding on and shall enure for the benefit of the successors and assigns and Personal Representatives (as the case may be) of each of the Members

17.3 Assignment

None of the parties hereto may assign his rights and obligations in whole or in part hereunder without the prior written consent of the other parties hereto provided that this sub-clause shall not prevent a transfer of shares pursuant to this Agreement

17.4 Good Faith

Each of the parties hereto undertake with each of the others to do all things reasonably within his power which are necessary or desirable to give effect to the spirit and intent of this Agreement and the Articles

17.5 Entire Agreement

This Agreement constitutes the entire agreement between the parties hereto with respect to the matters dealt with herein and supersedes any previous agreement between the parties hereto in relation to such matters.  Each of the parties hereto hereby acknowledges that in entering into this Agreement it has not relied on any representations or warranty save as expressly set out herein.  No variation of this Agreement shall be valid or effective unless made by one or more instruments in writing signed by such of the parties hereto which would be affected by such variation

17.6 No Partnership

Nothing in this Agreement shall constitute or be deemed to constitute a partnership between any of the parties hereto and none of them shall have any authority to bind the others in any way
17.7 Waiver

No failure to exercise and no delay in exercising on the part of any of the parties hereto any right power or privilege hereunder shall operate as a waiver thereof nor shall any single or partial exercise of any right power or privilege preclude any other or future exercise thereof or the exercise of any other right power or privilege.  The rights and remedies provided in this Agreement are cumulative and not exclusive of any rights or remedies otherwise provided by law

17.8 Severability

Notwithstanding that any provision of this Agreement may prove to be invalid, illegal or unenforceable the remaining provisions of this Agreement shall continue in full force and effect. If any invalid, unenforceable or illegal provision would be valid, enforceable and/or legal if some part of it were deleted, the provision shall apply with whatever modification is necessary to give effect to the commercial intentions of the parties.
17.9 Exercise of Powers
Where any Member is required under this Agreement to exercise his powers in relation to the Company to procure a particular matter or thing such obligation shall be deemed to include an obligation to exercise his powers both as a Member and as a Director (where applicable) of the Company and to procure that any director appointed by him (whether alone or jointly with any other person) shall procure such matter or thing
17.10 Contracts (Rights of Third Parties)

The terms of the Contracts (Rights of Third Parties) Act 1999 shall not apply to this Agreement

17.11 Governing Law and Jurisdiction
This Agreement and any disputes or claims arising our of or in connection with its subject matter are governed by and construed in accordance with the Law of England.  The parties irrevocably agree that the courts of England have exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this Agreement.
EXECUTED as a Deed by the parties hereto on the day and year first above written
EXECUTED as a Deed by the said
)

TOM JAMES WRAY
)

in the presence of:

Witness Signature:

Address:

EXECUTED as a Deed by the said
)

SAMUEL SHELDON PULLAN
)

in the presence of:

Witness Signature:

Address:

EXECUTED as a Deed for and on
)

behalf of WRADAR LIMITED
)

acting by [                                 ],
)

a director, in the presence of:

Witness Signature:

Address:

